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VEMORANDUM AND ORDER

Anita B. Brody, J. Mar ch 1998

Plaintiffs Denis and Harriet Sheils, husband and w fe,
bring this action agai nst defendants University of Pennsyl vania
Medi cal Center (“UPMC’), Attorney Ceneral Janet Reno and Gover nor
Tom Ri dge, seeking declaratory and injunctive relief fromall eged
infringenents on their right to reproductive choice, specifically
their right to participate in assisted reproductive technol ogi es
to help themto have a child -- both those technol ogi es which are
currently avail abl e and t hose whi ch may becone available in the
future. Al parties have noved to dism ss the conplaint.

Plaintiffs allege that defendant UPMC i nposes

eligibility criteria for participation inits in vitro



fertilization (“IVF") program and that these criteria screen out
or tend to screen out people with disabilities, in violation of
the Anericans with Disabilities Act (“ADA"), 42 U S. C. 812182,
the Rehabilitation Act, 29 U S.C. 8794 et seq., and the
Pennsyl vani a Human Rel ations Act (“PHRA’), 43 Pa.C S. A 8955(i)
and (I). Plaintiffs further allege that UPMC s policies
regardi ng access to | VF services, and its denial of those
services to plaintiffs for nonconpliance, constitute negligence
and negligent m srepresentation, breach of fiduciary duty, breach
of contract, intentional infliction of enotional distress, and
viol ation of international |aw against genocide. *

As to defendants Attorney Ceneral Reno and Gover nor
Ri dge (“the governnent defendants”), plaintiffs allege that
several federal statutes, regulations and executive orders, along
with one state crimnal statute, restrict or prohibit enbryo
research generally and/or human cloning specifically, in
violation of plaintiffs’ constitutionally protected rights to
make choi ces regarding the conception of a child. Plaintiffs
seek to enjoin the enforcenent of these statutes, regulations and
executive orders so that they may have the option of availing
t hensel ves of human cl oni ng technol ogy to have a child.

| .  The governnent def endants

The governnent defendants nove to dismss the conpl aint

under F.R Cv.P. 12(b)(1), for lack of subject matter

' Plaintiffs do not seek noney danmamges for any of their
cl ai ns.



jurisdiction. Both the federal and state governnent defendants
argue that there is no case or controversy sufficient to confer
jurisdiction. | agree.

To satisfy the case or controversy requirenent of
Article I'll of the Constitution, an action nust present a | egal
controversy that (1) is real and not hypothetical; (2) affects an
i ndividual in a concrete manner so as to provide the factual
predi cate for reasoned adjudication; and (3) sharpens the issues

for the court’s resol ution. Arnstrong World I ndustries, Inc. V.

Adanms, 961 F.2d 405, 410 (3d Gr. 1992), citing Los Angeles v.

Lyons, 461 U. S. 95, 101-105 (1983). Although an action for

decl aratory judgnent contenplates that relief may issue before an
injury has occurred or before a statute has been enforced agai nst
a party, plaintiffs nmust still have suffered sone threatened or

actual injury fromthe alleged illegal conduct. Warth v. Seldin,

422 U.S. 490, 499 (1975).

In this case, plaintiffs allege that “any |egislative
or executive ban by the Governnent with respect to enbryo
splitting and research and/or human cloning for infertile couples
attenpting to have a baby is unconstitutional.” (Conplaint at
128). Plaintiffs seek a declaratory judgnent that “any policy
practice, order, regulation and | aw that bans enbryo splitting
and research and/or human cloning for infertile couples seeking
to have a baby is unconstitutional and unlawful since it violates
a couple’s right to make reproductive choices free from

Government interference and/or is unconstitutionally vague.”
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(Conplaint at 78). Plaintiffs identify “(1) President Cinton's
March, 1997 directive; (2) P.L. 104-91 and 104-208; (3) 42 U. S.C
§289g; (4) 45 C F.R 46.208; and 95) 18 Pa.C. S. A 3216" as the
speci fic acts agai nst which they seek declaratory judgnent.
(Conpl aint at 79).

Only one of the alleged bans on enbryo splitting and
research and/ or human cloning is a state statute, 18
Pa. C. S. A. 83216, and therefore relevant to the clains agai nst
Governor Ridge. Section 3216 prescribes crimnal and civil
penalties for nontherapeutic fetal experinentation and
unaut hori zed use of fetal tissue. Plaintiffs have alleged no
actual or threatened enforcenent of this statute against them
nor have they alleged a relationship wwth a health care provider
or researcher who is willing, at the present tinme, to provide
services to them arguably prohibited by this statute. At best,
plaintiffs allege an attenuated chain of events: if technol ogy
(i.e., enbryo splitting and/or human cloning) were to becone
feasible, and if plaintiffs were to contract wth a nedi cal
provider or researcher to receive these services, and if these
services were prohibited by 83216, enforcenent of 83216 agai nst
plaintiffs and/or the provider would violate their right to
reproducti ve choi ce. Such al l egations are too specul ative and
renote to create a claimor controversy sufficient to confer
subject matter jurisdiction at this tine.

The cl ai ns agai nst Attorney CGeneral Janet Reno

simlarly fail for lack of direct harm Notably, none of the
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federal statutes, executive orders or regulations identified
prohi bit enbryo splitting and/or human cloning, but only the use
of federal funds to support such activity. Plaintiffs do not
allege that they are recipients of federal funds, or that they
have a relationship wwth a provider who is a recipient of federal
funds, and who woul d provide these services to plaintiffs but for
the funding ban.” As with the state defendant, plaintiffs’

al leged harmis too speculative and renote to create subject
matter jurisdiction over their clains against Attorney General
Reno at this tine.

1. University of Pennsylvania Medical Center

Def endant UPMC has noved to dism ss the conplaint for
failure to state a claim Plaintiffs’ clains against UPMC ari se
out of the criteria UMPC inposes for their participationinits
| VF program Plaintiffs allege that by requiring bl ood
(specifically H'V) tests, a psychol ogi cal evaluation and genetic
screening, UWPC is meking inpermssible determ nations as to who
may conceive a child.® Plaintiffs allege that UPMC s policies

violate 42 U S.C. 812182, specifically the prohibition against

2 Because plaintiffs have not alleged a case or controversy

sufficient to create jurisdiction, I do not reach the issue of
whet her the federal ban on funding for enbryo splitting and/or
human cloning inplicates any constitutionally protected rights.

2 Plaintiff Denis Sheils refuses to consent to a nandatory
H 'V test (Conplaint at Y12), and plaintiff Harriet Sheils prefers
not to have the test; both plaintiffs also object to UMPC s
“policy and practice of a psychol ogical evaluation and genetic
screening being used as a basis to determine who is eligible to
have a baby.” |d.



(i) the inposition or application of

eligibility criteria that screen out or tend

to screen out an individual with a disability

or any class of individuals with disabilities

fromfully and equally enjoying any goods,

services, facilities, privileges, advantages

or accommodati ons, unless such criteria can

be shown to be necessary for the provision of

t he goods, services, facilities, privileges,

advant ages or accommodati ons being offered; *

Al t hough the conplaint refers to infertility and
perceived HV infection as disabilities, plaintiffs do not allege
that one or both of them have one or both of these disabilities.
Even if | were to broadly construe the conplaint to all ege that
both plaintiffs have one or both disabilities, plaintiffs do not
allege that UMPC s eligibility criteria have screened one or both
of themout, or will tend to screen one or both of them out
because of one or both of these disabilities, with the result
that they wll not be able to fully and equally enjoy UPMC s | VF
services.’ In other words, plaintiffs have alleged that UWC s
eligibility criteria inperm ssibly screen out or tend to screen
out persons with disabilities; to state a clai munder the ADA,
the Rehabilitation Act, the Pennsylvania Hunman Rel ati ons Act, or
international |aw however, plaintiffs nust allege that the

criteria will screen out, or tend to screen out them See, e.q.

* The anal ogous sections of the Rehabilitation Act and the
PHRA simlarly prohibit discrimnation on the basis of disability
in the provision of services.

®> For the purposes of a notion to disniss, | need not
determ ne whether infertility and/or perceived HV infection are
disabilities within the nmeaning of the ADA, the Rehabilitation
Act, PHRA, or under international |aw
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Wheeler v. Travelers Insurance Co., 22 F.3d 534, 538 (3d Cir.

1994) (litigant nust assert his or her own legal interests rather

than those of third parties); Lawence v. National Westm nster

Bank of New Jersey, 98 F. 3d 61,68 (3d Gr. 1996)(to state an ADA

claim plaintiff nust be nenber of protected class). | wll
allow plaintiffs to anmend their conplaint to so allege if they
can. ®

THEREFORE, this day of March, 1998, upon
consi deration of Defendant Ridge’'s notion to dismss the
conpl ai nt (docket # 5), defendant Reno’s notion to dism ss the
conpl ai nt (docket #16), defendant UPMC's notion to dism ss the
conpl ai nt (docket #11), and plaintiffs’ responses, |IT IS ORDERED
THAT:

1. Defendant Ridge's notion to dism ss (docket #5) is
GRANTED. Plaintiffs’ clainms against defendant R dge are
Dl SM SSED W TH PREJUDI CE.

2. Defendant Reno’s notion to dism ss (docket #16) is
GRANTED. Plaintiffs’ clainms agai nst defendant Reno are DI SM SSED
W TH PREJUDI CE.

3. Defendant University of Pennsylvania Medi cal
Center’s notion to dismss (docket #11) is GRANTED. Plaintiffs
cl ai s agai nst defendant UMPC are DI SM SSED W THOUT PREJUDI CE to
file an anended conplaint, by April 20, 1998, in conformty with

® If plaintiffs sufficiently re-allege sonme or all of their

federal clains, I will retain supplenmental jurisdiction over the
state clainms (counts 1V, V, VI and VII), which adequately state
clains for relief for the purposes of 12(b)(6).
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t hi s menorandum and order.
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